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DECI SI ON AND ORDER

This proceeding arises froma claimfor benefits under
Title IV of the Federal Coal M ne Health and Safety Act of
1969, as anended, 30 U.S.C. 8 901 et seq. (the Act). Benefits
are awarded to coal mners who are totally disabled due to
pneunoconi 0si S.
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Surviving dependents of coal m ners whose deaths were caused
by pneunoconi osis may al so recover benefits. Pneunoconi osis,
commonly known as black lung, is a chronic dust disease of the
lungs arising fromcoal mne enploynent. 20 C.F.R § 718. 201
(1996).

Cl ai mants requested a decision on the evidence of record
wi t hout an oral hearing. As counsel for the enployer and for
the Director had no objection, the hearing was waived by ny
order dated Decenber 3, 1999. Accordingly, by that order and
subsequent orders, Director’s Exhibits (DX) 1 through 37 and
1- A through 18-A, Claimant’s Exhibits (CX) 1 through 24, and
Empl oyer’s Exhibits (EX) 1 through 62 were admtted into
evidence. Counsel also submtted a joint stipulation of facts
and nedi cal evidence, as well as briefs.

The findings of fact and conclusions of law that foll ow
are based upon ny analysis of the entire record, argunents of
the parties, and the applicable regul ations, statutes, and
case law. Although perhaps not specifically nmentioned in this
deci si on, each exhibit and argunment of the parties has been
carefully reviewed and thoughtfully considered. VWhile the
contents of certain medical evidence may appear inconsistent
with the conclusions reached herein, the appraisal of such
evi dence has been conducted in conformance with the quality
st andards of the regulations.!?

| SSUES

One of the principal issues involved in the mner’s case
is whether the denial of M. Hubbell’s prior claimfor bene-
fits should be nodified in accordance with Section 725.310(a).
However, the following issues are |listed on the controversion
form (Form CM 1025) and are related to the nodification ques-
tion and Ms. Hubbell’s claim

1. whether the claimfiled by M. Hubbell in 1992 shoul d
be deni ed pursuant to Section 725.309(d);

2. whether M. Hubbell’s claimwas tinely fil ed;

3. whether the m ner had pneunoconi osis as defined by
the Act and regul ati ons;

5. whether his pneunoconi osis arose out of coal mne
enpl oynment ;

Section nunbers hereinafter cited pertain exclusively to
Title 20, Code of Federal Regul ations.
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6. whether the mner was totally disabl ed;

_ 7. whether his total disability was due to pneunobconi o-
Si s;

8. whether the nanmed enpl oyers is the responsibl e opera-
tor;

9. whether M. Hubbell’s npbst recent enploynent of not
| ess than one year was with the naned responsi bl e operator;
and,

10. whether the mner’s death was due to pneunopconi oSi s.
(DX 18, 37).

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backgr ound

The m ner, Ray Hubbell, was born March 6, 1918, and di ed
on Decenber 17, 1996 at the age of 78. (DX 1, 30). On July
13, 1940, he married Iva C. Horton, with whom he resided in
Jasonville, Indiana until his death. (DX 1). He had no other
dependents. Ms. Hubbell has not renmarri ed.

M. Hubbell first filed a claimon September 18, 1981.
(DX 23). That claimwas denied by the district director on
Decenmber 11, 1981, and no further action was taken by the
claimant on that claim M. Hubbell filed his second claimon
Decenmber 10, 1985. (DX 23). Because it was filed nmore than
one year after the prior denial, it was treated as a duplicate
clai mpursuant to Section 725.309. It was denied by the
district director on April 4, 1985, and again no further
action was taken.

M. Hubbell filed the current duplicate claimon Novenber
12, 1992. (DX 1). On May 22, 1995, another adm nistrative
| aw judge issued a Decision and Order Awardi ng Benefits and
reaffirmed that award in a Decision and Order on Mtion for
Reconsi derati on dated August 25, 1995. (DX 26, 27). That
judge found that M. Hubbell had established the existence of
pneunoconi 0si s pursuant to Sections 718.202(a)(1) and (4),
total disability pursuant to Sections 718.204(c)(1) and (4),
and that M. Hubbell’s total disability was due to pneunoconi -
osis. The Benefits Review Board (Board) affirned the adn nis-
trative law judge’'s findings in part, vacated themin part,
and remanded the case for further consideration under Sections
718.202(a), 718.204(b) and 718.204(c) on Decenber 20, 1996.
The Board al so required consideration of the material change
in condition standard enunciated in Sahara Coal Co. v. Direc-
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tor, OACP, 946 F.2d 554 (7" Cir. 1991). (DX 28). The adm n-
istrative |l aw judge then issued a Decision and Order on Remand
- Denying Benefits. (DX 29). He found that the evidence
still established pneunpbconi osis pursuant to Sections
718.202(a) (1) and (a)(4) and total disability pursuant to
Section 718.204(c)(1) and (c)(4), but not that the evidence
proved M. Hubbell’s total disability was due to pneunoconi o-
sis. Ms. Hubbell requested nodification of her deceased
husband’ s cl ai m on October 1, 1997, and the district director
deni ed the request on Decenber 22, 1997. (DX 32, 34).

She requested a formal hearing on January 8, 1998. (DX 35).
The claimwas referred to this office on February 5, 1998.
(DX 37).

Ms. Hubbell filed the survivor’s claiminvolved in this
proceedi ng on March 17, 1997. (DX 1-A). She was found eligi-
ble for benefits by the district director on Decenber 8, 1997.
(DX 13-A). The enployer requested a hearing before an adm n-
istrative | aw judge on Decenber 16, 1997. (DX 14). Her claim
was al so referred to this office on February 5, 1998. (DX 18-
A) .

Ms. Hubbell provided an affidavit dated February 28,
2000, stating that Dr. Robert Avena was her husband’s prinmary
care physician at the tine of death. (CX 24). Dr. Robert
Cantill o was another treating physician. |In October 1994, M.
Hubbel | was first diagnosed with |ung cancer by Dr. Maria B.
Ant oni o- M randa, who pronounced the disease term nal because
the mner’s severe breathing problens, in addition to the
| ocation of the tunor, ruled out the possibility of surgery.
Drs. Aveno and Cantillo agreed with this assessment.

Lengt h of Coal M ne Enpl oynent

M. Hubbel |l alleged 42% years of coal m ne enploynent.
(DX 1). The prior admnistrative |aw judge credited himwth
43 years of coal mne enploynment based on the parties’ stipu-

lation. (DX 26). Based on that stipulation and a review of
the record, | also find that M. Hubbell was a coal mner for
43 years. | also find that his last job included operating

machi nery, repairing equi pnent, shoveling coal, and erecting
draglines.

Responsi bl e Oper at or

Peabody Coal Conpany was the mner’s nost recent enpl oyer
for a cunul ative period of at | east one year after Decenber
21, 1969 and is the proper responsible operator under Section
725.493. The enployer withdrew this issue at the October 25,
1994 hearing, and the record supports the finding that Peabody
Coal Conpany was the nost recent coal m ne enployer. (Tr.
23).



Ti nel i ness

VWil e the enployer withdrew the issue of tineliness at
the October 25, 1994 hearing, it again appears as an issue in
this case. Apparently, the enployer contests whether M.
Hubbel | s nodification request is tinely. However, in Garcia
v. Director, OANCP, 12 BLR 1-24 (1988), the Benefits Review
Board noted the regulatory scheme providing for continuing
avai lability of nodification proceedings within one year
foll owing any denial by the district director, even after the
district director had considered nodification once before.

The adjudi cative actions to be taken by the district director
under Section 725.310(c) at the conclusion of the nodification
proceedi ngs all provide subsequent opportunities to seek

nodi fication of that action. See 20 C.F.R 88 725.310(c);
725.409(b); 725.418(a), 725.419(d), and 725.421. To achieve
the intent of Congress underlying Section 725.310, the parties
may request nodification of any decision issued by the dis-
trict director, as the condition of the m ner may have
changed, since pneunobconiosis is a progressive disease, or a
m stake in fact could be discovered. Stanley v. Betty B Coal
Co., 13 BLR 1-72 (1990). Garcia has been interpreted to
permt the filing of an infinite nunber of nodification peti-
tions in a single claim thereby affording any party the
opportunity to continually submt new evidence or argunents to
be consi dered under the | ess stringent nodification standard
at Section 725.310 as opposed to that for duplicate clains at
Section 725.309. Furthernore, the nodification process re-

mai ns avail abl e t hroughout appell ate proceedings.

For these reasons, | find that M. Hubbell’s current
request for nodification is both perm ssible and tinely.
Accordingly, I will address the nerits of M. Hubbell’ s claim

Pneunpconi osis and Rel ated | ssues
l. Medi cal Evi dence

The nedi cal evidence submtted in conjunction with M.
Hubbell's clains is set forth in the adm nistrative | aw
j udges’ decisions dated May 22, 1995, August 25, 1995, and
July 24, 1997. (DX 26, 27, 29). Following is a summary of
t he nmedi cal evidence submtted since the | ast denial of M.
Hubbell s claimand in connection with Ms. Hubbell’s claim

A.  X-rays
DATE OF X- RAY PHYSI O AN/
( REREADI NG) EXH BI T NO QUALI FI CATI ONS READI NG

1/ 4/ 94 EX 59 S. Malyal a Changes of enphysema



1/7/ 94

4/ 28/ 94

5/ 7/ 94

6/ 24/ 94

DATE CF X- RAY
(REREADI NG)

6/ 28/ 94

8/ 18/ 94

10/ 19/ 94

12/ 26/ 94

12/ 31/ 94

1/ 8/ 95

3/ 22/ 95

3/ 24/ 95

8/ 6/ 95

5/ 5/ 96

10/ 15/ 96

10/ 22/ 96

EX 59

DX 4- A

DX 4- A

DX 4-A

EXH BI T NO

DX 4-A

DX 4-A

DX 4- A

DX 4- A

DX 4- A

DX 4-A

DX 4-A

DX 4-A

DX 4- A

Mal yal a

M  Brown

B. Wéndel |

M Brown

PHYSI CI AN
QUALI FI CATI ONS

B. Wendel

B. Wendel

M  Brown

W Mason

B. Wéndel |

B. Véndel |

W Mason

W Mason

R Cantillo

eéendel |

B. Wéndel |

Terre Haute
Regi onal Hospita

Enphysenma

Chronic interstitia
fibrotic changes or
early interstitial in-
filtrate

Probably chronic
obstructive pul nonary
di sease with basilar
scarring

Chronic interstitia
changes in both | ung
bases

READI NG

No definite active
car di opul monary process

No acute cardi opul nonary
process

No significant change in
appear ance since 8/18/94

Chroni ¢ obstructive
pul monary di sease with
sone mld periphera
interstitial fibrotic
change

Probabl e chronic ob-
structive pul nonary
di sease

No definite active
car di opul nonary process

Mnimal interstitial
fibrosis

Chroni c obstructive
pul monary di sease with
mnor interstitial fi-
brosi s

Enphysenma

Chroni c obstructive
pul monary di sease

Probably left hilar
car ci nona

No pneunot horax is seen
nmass lesion in left
infrahilar area



-7-

11/5/ 96 DX 5-A S. Malyala Infrahilar mass | esion
on the left side

11/ 23/ 96 DX 5-A R Vedal a Fluid in left pleura
cavity; malignant neo-
plasmin left hilar
region with atelectatic
changes in the | ower
| obe

11/ 25/ 96 DX 5-A R Vedal a Left hilar mass with
atel ectatic changes in
the left [ower [obe with
fluid in the left pleu-
ral cavity

DATE OF X- RAY PHYSI CI AN
(REREADI NG) EXH BIT NO QUALI FI CATI ONS READI NG
11/ 27/ 96 DX 5-A J. Konijeti Soft tissue mass in the

left hilumwth
atelectasis of the left
| oner | obe with sone

| eft-sided pleural effu-

sion
B. Pul nonary Function Studies
DATE EXH BI T HEI GHT ACE EvVC FEV: MW TRACI NGS EFFORT
8/ 18/ 94 DX 4-A 71" 76 1.62 1.61 47 Yes Difficulty
(Pre-bronchodi |l ator results) initially;
2.08 3.45 sonme ques-
(Post - bronchodi | ator results) tion as to
hi s conpre-
hensi on

[Dr. Tuteur found this study evinced a mld obstructive ventilatory defect not
associated with a restrictive conponent but associated with air trapping. (EX 60).
He found the study invalid as an assessnent of naxi mumfunction. Dr. Renn found the
study invalid for several reasons when he reviewed it on August 3, 1998. (EX 61).

He found that there was failure to maintain maxi mal effort throughout the entire FVC
maneuver, resulting in an underestimation of the FEV1;, failure to maintain the
prebronchodil ator FVC for the requisite six seconds and to plateau for one second
resulting in an underestimation of the FVC, cough during the first second of the FVC
maneuver; the |ack of three satisfactory FVC maneuvers both before and after
bronchodilator; a conplete |ack of three satisfactory FVC nmaneuvers; no MWV
tracings. Dr. Renn is Board-certified in internal nedicine and pul monary di sease.]

C. Arterial Blood Gas Studies

pCO2 pO2 RESTI NG
DATE EXHI BI T (Mm Hg.) (m Hg.) AFTER EXERCI SE
1/10/94 EX 59 36 54 Resting

4/ 28/ 94 DX 4-A 41.7 63 Resting



5/ 2/ 94 DX
5/ 5/ 94 EX
5/ 10/ 94 DX
6/ 24/ 94 DX
7/ 25/ 94 DX
8/3/94 DX
DATE
10/3/94 EX
10/ 17/ 94 EX
10/ 22/ 94 DX
1/ 8/ 95 DX
1/ 13/ 95 EX
3/ 26/ 95 DX
5/ 15/ 95 DX
6/ 21/ 95 EX
12/ 4/ 95 DX
5/ 3/ 96 EX
5/ 3/ 96 EX
5/ 3/ 96 EX
5/ 6/ 96 DX
10/ 19/ 96 DX
10/ 21/ 96 EX
11/ 23/ 96 DX
D. Medi cal

4- A 40
54 41
4- A 40. 5
4- A 43. 6
4- A 43. 8
4- A 37.7
pCO2
EXHI Bl T
56 43
56 46. 3
4- A 38. 2
4- A 35
56 47. 3
4- A 45
4- A 37.1
56 55.1
4- A 29.6
54 40
54 40
54 37
4- A 32.8
4- A 35.9
59 38
5-A 41

Reports

-8-
65
61
51
62
56
66

pO2
(mMm Hg. )

(mm Hg.)

69
63
58
51
63
49
70
52
104
69
70
82
58
122
88
62

Resting
Resting
Resting
Resting
Resting
Resting
RESTI NG

AFTER EXERCI SE

Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng
Resti ng

Resti ng
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M . Hubbell was hospitalized at Terre Haute Regi onal
Hospital from January 4, 1994 to January 8, 1994, where he was
attended by Dr. Robert Avena. (EX 59). The m ner presented
with a persistent cough, shortness of breath, diarrhea, and
general i zed weakness. Dr. Avena noted a history of chronic
obstructive pul nonary di sease and bl ack lung, and a history of
snoki ng an unknown anmpunt before quitting ten years previ-
ously. He considered the results of an EKG a chest x-ray,
bl ood work, and a physical exam nation. He diagnosed: (1)
acute and chronic renal failure; (2) possible sepsis with
| eukocyt osi s and bandem a; (3) chronic obstructive pul nonary
di sease with history of black lung; (4) possible ileus with
di stended small bowel and col on; and (5) hyponatrem a. Dr.

Raj Jeevan provided a urological consultation on January 4,
1994, and di agnosed noderately advanced renal insufficiency
and possi bl e pneunonitis and underlying chronic obstructive
pul monary di sease. Dr. Bharat Dave al so consulted on the case
on January 8, 1994 and di agnosed renal insufficiency, probably
secondary to obstructive uropathy.

The record contains hospital records from Mary Sherman
Hospital from May 1994 to October 1996. (DX 4-A). From May
7, 1994 to May 10, 1994, M. Hubbell was attended by Dr.
Avena, who consi dered presenting synptonms, a nedical history,
no known use of tobacco, EKGs, blood work, a pul monary func-
tion study, and the results of a physical exam nation. Dr.
Avena di agnosed: (1) acute exacerbation of chronic obstruc-
tive pul nonary disease; (2) hyponatrem a; (3) hypertension;
(4) backache; (5) coronary heart disease with history of old
myocardi al infarction; and (6) tachycardi a.

From June 24, 1994 to June 28, 1994, the m ner was hospi -
talized and attended by Dr. Avena. (DX 4-A; EX 58). He
exam ned M. Hubbell and considered a bl ood gas study, an x-
ray, and synptomatology. Dr. Avena diagnosed: (1) pneunpni a;
(2) chronic obstructive pul monary di sease with acute exacerba-
tion; (3) electrolyte fluid disturbance; (4) black lung dis-
ease; and (5) hypertension.

Dr. Anand Bhuptani exam ned the m ner on August 1, 1994,
at the behest of Dr. Avena. (EX 53). He considered synptons,
a history of snoking one pack of cigarettes a day for 30 years
bef ore stopping 12 years previously, 43 years of coal mne
enpl oynent at a strip mne as a parts man and nechanic, and a
medi cal history. Dr. Bhuptani also reviewed the results of an
x-ray and a physical exam nation, which showed bil ateral
di ffuse and expiratory wheezing. He diagnosed chronic bron-
chitis and bronchospastic airways di sease. He suspected
chronic obstructive pul nonary di sease and noted a history of
coal dust exposure. Dr. Bhuptani is Board-certified in inter-
nal nedi ci ne and pul nonary di sease.
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From Oct ober 18, 1994 to COctober 22, 1994, Dr. Avena
again attended M. Hubbell at Mary Sherman Hospital. (DX 4-
A). He considered the mner’s medical history, current synp-
tonms, blood work, a blood gas study, and the results of a
physi cal exam nation. Dr. Avena diagnosed: (1) pneunonia; (2)
chronic obstructive pul nonary di sease; (3) black |lung disease;
(4) abdom nal aortic aneurysm (5) gastroesophageal refl ux
di sease; and (6) osteoarthritis.

Dr. Avena followed M. Hubbell during a hospitalization
begi nni ng August 6, 1995 for severe |ow back pain. (EX 59).
M. Hubbel |l provided a history of having quit snoking in 1982.
Dr. Avena took a nedical history, noted conplaints, and exam
ined the mner. He diagnosed: (1) acute |ow back pain; (2)
hi story of conpression fractures over the thoracol unbar verte-
bra; (3) osteoporosis; (4) chronic obstructive pul nonary
di sease; (5) hypertension; (6) post herpetic neural gia; and
(7) anxi ety and depression.

Dr. Roberto Cantillo’s progress notes from August 23,
1995 to Decenber 11, 1995 are of record. (EX 55). He exam
ined M. Hubbell on several occasions during hospitalizations,
noting decreased breath sounds. He followed the niner for
chroni c back pain and chronic obstructive pul nonary di sease.

From May 5, 1996 to May 6, 1996, Dr. Avena attended M.
Hubbel | at Mary Sherman Hospital. (DX 4-A). After consider-
ing presenting synptons, a bl ood gas study, and a physi cal
exam nati on, he diagnosed: (1) acute exacerbation of chronic
obstructive pul nonary di sease; (2) acute bronchitis; (3)
hypertension; (4) osteoporosis; and (5) osteoarthritis.

Anot her report of a hospitalization fromJune 8, 1996 to
June 10, 1996 shows that Dr. Avena di agnosed: (1) refl ux
esophagitis; (2) electrolyte fluid disorder; (3) chronic
ai rway obstruction; and (4) diaphragmatic hernia. (EX 58).

M. Hubbell was hospitalized from October 15, 1996 to
Cct ober 20, 1996, under the care of Dr. Avena. (DX 4-A; EX
57). After considering an x-ray, a CT scan, synptons, and a
physi cal exam nation, Dr. Avena di agnosed: (1) acute exacerba-
tion of chronic obstructive pul nonary di sease; (2) coal worKk-
ers’ pneunoconi osis; (3) pulmonary coll apse; (4) esophageal
reflux disease; (5) hypertension; (6) anem a; and (7) malig-
nant neoplasm of the left bronchus. Dr. Maria B. Antonio-
M randa consulted on October 18, 1996. (EX 58). She per-
formed a physical exam nation, noting in her report a history
of black lung and chronic obstructive pul nonary di sease, a
hi story of snoking one pack of cigarettes per day for about 35
years before quitting alnost 15 years previously, 43 years of
coal m ne enploynent, synptons, and the results of a chest x-
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ray and CT scan. She felt the m ner probably had bronchogenic
cancer. Dr. B. Jailawal a evaluated M. Hubbell’'s radiation
therapy for lung cancer on October 20, 1996. (EX 59).

The record contains hospital records from Terre Haute
Regi onal Hospital from October 20, 1996 to Decenber 2, 1996.
(DX 5-A). They reveal that the m ner was hospitalized from
Oct ober 20, 1996 to Novenber 1, 1996, and again from Novenber
4, 1996 to Novenber 20, 1996, when he was attended by Dr.
Robert Avena. During this time, Dr. Enrico Garcia perforned a
smal | bowel endoscopy. Dr. Avena considered the mner’'s
medi cal history, a history of having snoked one pack of ciga-
rettes a day for 35 years but having quit several years ago, a
physi cal exam nation, and blood work. Dr. Avena di agnosed:
(1) chronic obstructive pul monary di sease with acute exacerba-
tion; (2) malignant neoplasm of the bronchus/lung; (3) dia-
phragmatic hernia; (4) reflux esophagitis; (5) coal workers’
pneunoconi osis; (6) hypertension; (7) protein-calorie malnu-
trition; (8) acute post-henorrhagic anem a; (9) hyposnolality;
(10) neoplastic anem as; (11) agranul ocytosis; (12) anxiety;
(13) backache; and (14) brief depressive reaction. Dr.
Cantill o again consulted on the m ner’s case and di agnosed
non-smal |l cell carcinoma of the lung. (EX 59).

The m ner was seen by Dr. Avena at Terre Haute Regi onal
Hospital on Novenber 4, 1996. (EX 59). The m ner presented
with a cough and henoptysis. After considering the mner’s
synptons, nedical history, a habit of snoking a pack of ciga-
rettes a day for 35 years before quitting several years ago,
and the results of a physical exam nation, the physician
di agnosed: (1) hemop- tysis; (2) back pain; (3) bronchogenic
carci noma; (4) chronic obstructive pul nonary di sease with
bl ack lung; (5) anxiety disorder; (6) depression; (7)
osteoarthritis; and (8) gastroesophageal reflux disease.

M. Hubbell was also admtted to the hospital at the end
of Novenber 1996 and remmi ned until Decenmber 2, 1996, when he
was attended by Dr. Avena. (DX 5-A). The physician consid-
ered the mner’s presenting synptons, medical history, a chest
x-ray, blood work, and the results of a physical exan nation.
He made the final diagnoses of: (1) malignant neopl asm of the
bronchus; (2) chronic obstructive pul nonary di sease with acute
exacerbation; (3) protein calorie malnutrition; (4) acute
post - henorrhagi ¢ anem a; (5) bacterial pneunonia; (6) fluid
overl oad disorder; (7) paroxysmal atrial tachycardia; and (8)
coal m ner’s pneunpbconi osi s.

M. Hubbell was re-admtted on Decenmber 2, 1996 and
remai ned in the hospital until his death on Decenber 17, 1996.
(EX 57). Hospital notes show that the final diagnoses were
bronchogeni ¢ carci noma, black lung, and chronic obstructive



-12-

pul mronary di sease. Listed by Dr. Avena as the causes of death
were respiratory arrest secondary to bronchogenic carcinonmg,
bl ack ung and chronic obstructive pul nonary di sease.

Ray Hubbel |l died on Decenmber 17, 1996. (DX 3-A). The
death certificate is signed by Dr. Frederick R Ridge. He
listed the causes of death as bronchogeni c carci noma and bl ack
I ung.

Dr. Sarah B. Long provided a short nmedical opinion at the
request of the Departnment of Labor, dated August 12, 1997.
(DX 6-A). She was asked to review attached nedi cal evidence,
which is not set out in the record, to determ ne whether M.
Hubbel | *s death was due to pneunpbconiosis. She relied on 43
years of coal m ne enploynment and the establishment of pneunp-
coni osis and responded that death was due to carci noma of the
l ung. She added that the underlying pneunoconi osis woul d have
been a contributing factor in the death which was due to
respiratory inmpairnments including coal workers’ pneunoconi o-
si s.

Dr. Peter G Tuteur, who is Board-certified in internal
medi ci ne and pul nronary di sease, conducted an i ndependent
medi cal review of the evidence on August 10, 1998. (EX 62).
He considered all the evidence he had previously reviewed both
on May 13, 1994 and COctober 3, 1994, as well as a CT scan
report from October 17, 1996, nedical records and reports from
Drs. Cantillo, Bhuptani, Long, Jailwala, and Avena, the death
certificate, hospital records from Terre Haute Regi onal Hospi -
tal and Mary Sherman Hospital, 18 bl ood gas studies, 32 x-ray
reports, and the May and August 1994 pul nonary function stud-
ies. Based on all the nedical data, Dr. Tuteur opined:

M. Ray Hubbell did not have clinically significant,
physi ol ogically significant, or radiographically
significant coal workers’ pneunpconi osis or any

ot her coal m ne dust-induced di sease process. Dur-
ing life, he did have a primary pul nonary process.
That process is cigarette snoke-induced chronic
bronchitis associated with a progressive airways
obstruction. Eventually a second primry pul nonary
process, carcinoma of the lung was di agnosed and was
directly responsible for his death. Oher health
probl ens includi ng advanced non-i schem c

cardi omyopat hy, eventually controll ed hypertension,
obstructive uropathy, |ow back syndrome, peptic

ul cer disease with exacerbations, cholecystitis
requiring chol ecystectony, and additi onal

nmuscul oskel - etal problens involving the right knee
are all conditions not related to, not aggravated by
and not caused by either the inhalation of coal m ne
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dust or the devel opment of coal workers’ pneunoconi -
0Si S.

Dr. Tuteur also opined that M. Hubbell died because of neta-
static carcinom of the |ung.

Dr. Steven M Koenig, who is Board-certified in internal
medi ci ne, critical care nedicine, and pul nonary di sease,
revi ewed nedi cal data on March 1, 2000. (CX 22). He consid-
ered 41 years of coal mne enploynment, including the mner’s
j obs and their exertional requirenents. He also reviewed a
medi cal history, synmptons, and a history of snoking one to one
and one-hal f packs of cigarettes a day for 40 to 46 years
before quitti ng sonewhere between 1980 and 1986. He consi d-
ered the seven pul nonary function studi es between 1981 and
1994, as well as 23 bl ood gas studi es between 1981 and 1996, a
Novenmber 1996 EKG, chest x-rays, hospital records, and the
report of Dr. Tuteur. Dr. Koenig opined that M. Hubbell’s
dust exposure was sufficient to cause respiratory inpairnent
in a susceptible individual, and the m ner had no other occu-
pational exposure which could account for his inmpairnment. He
found that M. Hubbell had a totally disabling pul nonary
i npai rnment due to obstructive lung di sease, which included
chronic bronchitis and enphysena. He feels that cigarette
snoki ng may have contributed to the mner’s chronic obstruc-
tive pul nonary di sease and consequent respiratory inpairment
and total disability. Dr. Koenig also averred that even if
the m ner had never snoked and had no evidence of pneunobconi o-
sis on x-ray and pul nonary function testing, his coal dust
exposure alone could have caused or at |least significantly
contributed to his chronic obstructive pul nonary di sease and
resultant total disability. He pointed out that attributing
the mner’s respirator disability only to cigarette snoking
di sregards many valid studies in the nmedical literature and
experts in occupational |ung disease. Lastly, Dr. Koenig
opi ned that the cause of death was respiratory arrest contrib-
uted to by severe underlying chronic obstructive pul nonary
di sease and the effect of lung cancer. According to that
physi ci an, without the severe chronic obstructive pul nonary
di sease, M. Hubbell would not have died as quickly. There-
fore, Dr. Koenig reasoned, coal dust exposure could have
significantly contributed to and hastened M. Hubbell’s death.

1. Di scussi on

A. The M ner’s Claim
Modi ficati on and Associ ated | ssues

M. Hubbell’s request for nodification was filed within
one year of the July 1997 denial of the 1992 duplicate claim
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Section 725.310(a) permts nodification of a denial of a claim
by proving either that the claimant’s conditi on has changed or
that a mstake in fact was made in denying the previous claim
Thus, the nedical evidence concerning both M. Hubbell’s
earlier clainms and his notion for nodification nmust be consid-
ered. Also, the evidence nust be analyzed under Part 718
because both the claimand his notions for nodification were
filed after March 31, 1980.

In order to be entitled to benefits, the clai mant nust
establish that he has pneunpbconiosis, that he is totally
di sabled as a result of that disease and that the pneunobconi o-
sis arose out of coal mne enploynment. In the prior deci-
sions, it was found that M. Hubbell had pneunpconiosis aris-
ing out of coal m ne enploynent and that he was totally dis-
abled froma respiratory standpoint. However, it was al so
found that his total disability was not due to pneunobconi osis
under the Seventh Circuit standard. Thus, to establish enti-
tlement with respect to the claimant's petition for nodifica-
tion, he nust prove that his condition has changed since the
| ast decision or that a m stake in fact was made in denying
that claim

Section 718.202 provides the nethods by which a clai nant
may establish the existence of pneunoconi osis under this part
of the regulations. Under Section 718.202(a)(1l), a chest x-
ray conducted and classified in accordance with Section
718.102 may formthe basis for a finding of the existence of
pneunoconi 0Si S.

Since the prior denial, the record contains 21 readi ngs
of as many separate x-rays. Although none of these x-rays was
specifically interpreted as evincing pneunoconiosis, | note
that they were all taken during hospitalizations and, thus,
were not necessarily read for the presence or absence of
pneunoconi osis. Having thoroughly reviewed all the prior x-
ray evidence, and the prior judge's consideration of sane, |
concur that the preponderance of the x-ray evidence tends to
establish the existence of pneunobconi osis pursuant to Section
718.202(a)(1). | also find that the 21 nemy submtted x-rays
bol ster that finding. There are many readi ngs of chronic
obstructive pul nonary di sease, and, according to Section
718. 201, chronic obstructive pul nonary di sease conmes within
the ambit of | egal pneunobconiosis if it is found to be rel ated
to coal nmi ne enploynent.

A bi opsy conducted and reported in conpliance with Sec-
tion 718.106 nmay al so be the basis for a finding of the exis-
tence of pneunoconiosis. 20 CF. R 8§ 718.202(a)(2). However,
there is no biopsy evidence in the record to consi der.
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Section 718.202(a)(3) provides that it shall be presuned
that the mner is suffering from pneunoconiosis if the pre-
sunptions described in Sections 718.304, 718.305 or 718. 306
are applicable. Since there is no x-ray evidence of conpli-
cat ed pneunoconiosis in the record, Section 718.304 does not
apply. Section 718.305 does not apply because it pertains
only to clainms that were filed before January 1, 1982. Fi-
nally, Section 718.306 is not relevant since it is to be used
in connection with the clains of deceased m ners who died on
or before March 1, 1978.

Section 718.202(a)(4) provides that a determ nation of
t he exi stence of pneunoconi osis my be made if a physician,
exerci sing sound nmedi cal judgnent, notw thstandi ng a negative
x-ray, finds that the mner suffers from pneunoconi osis. Any
such finding shall be based on objective nedical evidence, and
shal | be supported by a reasoned nedi cal opi nion.

The newmy subm tted evidence contains opinions rel evant
to this inquiry fromDrs. Avena, Bhuptani, Cantillo, Ridge,
Tuteur, and Koenig. Dr. Avena di agnosed pneunoconiosis. Dr.
Ri dge listed black lung as a cause of death. Dr. Bhuptani
suspected chronic obstructive pul nonary disease. Dr. Cantillo
di agnosed chronic obstructive pul nonary di sease. Dr. Koenig
found that the mner’s coal dust exposure could have caused
his chronic obstructive pul nonary di sease. Dr. Tuteur did not
find pneunoconi osi s.

As with the x-ray evidence, | have reviewed all the prior
medi cal opinions of record and the prior adm nistrative | aw
judge's consideration of them | agree with that judge's

reasoning and find that those nedical opinions tend to estab-
l'ish, by a preponderance of the evidence, the existence of
pneunoconi osis. Regarding the newly submtted evidence, |

pl ace the greatest weight on Dr. Avena’'s opinion because he
treated M. Hubbell from January 1994 to the tinme of his death
in Decenber 1996. During those three years, Dr. Avena at-
tended the mner during myriad hospitalizations and had the
uni que opportunity to become famliar with his health and
deteriorating condition in all respects. Schaaf v. Matthews,
574 F.2d 157, 160 (3'¢ Cir. 1978); Gonmola v. Manor M ning and
Contracting Corp., 2 BLR 1-130, 1-135 (1979). Dr. Avena
consi dered several chest x-rays, was well aware of M.
Hubbel | s snoki ng and coal m ne enploynent histories, and
exam ned the m ner on nunerous occasions. Thus, | consider
his opinion extrenely well-docunented and reasoned. Perry, 9
BLR 1-1 (1986).

| place sonme weight on Dr. Bhuptani’s opinion because it
is well-docunented and reasoned, and his credentials illus-
trate his expertise in pulnonary disease. [|d.; Wtzel v.
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Director, OANCP, 8 BLR 1-139 (1985). However, Dr. Bhuptani
failed to ascribe an etiology to the mner’s chronic bronchi -
tis and suspected chronic obstructive pul nonary di sease,

al t hough he noted a history of coal dust exposure, hinting
that he may have felt there was a causal nexus between that
exposure and his diagnoses. However, because of the doctor’s
failure to provide a cause for the diagnosed conditions, |
find that his report neither supports nor contradicts a find-
i ng of pneunobconi osi s.

| place no weight on Dr. Cantill o’ s opinion because he
primarily treated the mner for his cancer. Moreover, his
progress notes are insufficient to establish whether he was
aware of the mner’s snoking and coal m ne enpl oynment hi sto-
ries. Wthout such know edge, his opinion is not well-docu-
mented or reasoned. Mnton v. Director, OANCP, 6 BLR 1-670
(1983). | place no weight on Dr. Ridge’s inclusion of black
lung on the death certificate. Dr. Ridge s nane does not
appear el sewhere in the record, and therefore there is no
evi dence that he ever exam ned M. Hubbell or was famliar
with his condition, snoking history, enploynent history, or
nmedi cal dat a.

| discount Dr. Tuteur’s opinion for the sane reasoning
provi ded by the prior admnistrative |aw judge. He relied
heavily upon the negative x-ray readi ngs, whereas | have found
that the x-ray evidence establishes pneunopconi osis.

| also discount Dr. Koenig’'s opinion as equivocal.
Justice v. Island Creek Coal Co., 11 BLR 1-91 (1988). He
couched his opinion regarding the etiology of the chronic

obstructive pulnmonary disease in terns of “could have.” These
i ndefinite verbs evince an opinion stated in ternms that do not
constitute reasoned nedical probability. Nonetheless, | find

that the nedical opinion evidence tends to establish, by a
preponderance of the evidence, the existence of pneunopconi o-

sis. | further find that consideration of all the evidence
under Section 718.202(a) establishes the existence of pneuno-
coniosis. See |Island Creek Coal Co. v. Conmpton, __ F.3d __

2000 WL 524798 (4th Cir. 2000); Penn Allegheny Coal Co. v.
Wllians, 114 F.3d 22, 24-25 (3¢ Gir. 1997).

It must al so be determ ned whether the pneunoconi osis

whi ch M. Hubbell suffered was caused at least in part by his
coal mne enploynent. 1In this case, however, that relation-
ship may be presunmed because it has been established that the
cl ai mant worked at | east ten years as a coal mner. 20 C.F.R
§ 718.203(b). Moreover, the weight of the nedical evidence
fails to establish any cause for the mner's pneunoconi osis

ot her than coal mne enploynment. Thus, the presunption is not
rebutted.
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After the claimant has established pneunoconi osis arising
fromcoal mne enploynment, he nust still establish that he has
been totally disabled by the disease. A claimnt is consid-
ered totally disabled when he is no | onger able to performhis
usual coal mne work. 20 C.F.R § 718.204(b)(2). Section
718.204 provides several criteria for determning that a
claimant is totally disabl ed.

Subsection (c)(1) of Section 718.204 provides for a
finding of total disability where pul nmonary function tests
denonstrate FEV, values |l ess than or equal to the val ues
specified in the Appendix to Part 718 and such tests reveal
FVC val ues or MWV val ues equal to or less than the applicable
tabl e values. Alternatively, a qualifying? FEV, readi ng to-
gether with an FEV,/FVC ratio of 55% or | ess may be sufficient
to prove a totally disabling respiratory inpairnent under this
subsection of the regul ations.

In the prior decisions, it was found that the clai mant
had established total disability pursuant to Section
718.204(c) (1) by a preponderance of the evidence. There is
one additional pulnonary function study since the |ast denial.
It produced qualifying values prior to the adm nistration of a
bronchodil ator, but not after. However, the test adm nistra-
tor noted some difficulty on the mner’s part when he initi-
ated the study, and found M. Hubbell’ s conprehensi on ques-

tionable. Dr. Tuteur found the study did not illustrate the
m ner’s maxi mum function, and Dr. Renn invalidated the study
for a nunber of reasons. Consequently, | do not consider this

study valid. Nevertheless, having thoroughly reviewed all the
prior studies in connection with the August 18, 1994 study, |
agree with the reasoning of the prior adm nistrative | aw judge
and still find the weight of this evidence establishes total

di sability under this subsection

Bl ood gas tests nay establish total disability where the
results denonstrate a disproportionate ratio of pCO, to pG
whi ch indicates the presence of a totally disabling inpairnent
in the transfer of oxygen fromthe claimant's |ung alveoli to
his blood. 20 C.F.R 8§ 718.204(c)(2) and Appendi x C

The bl ood gas study evidence submtted in connection with
the prior clains failed to establish total disability. Since
the nmost recent denial, there have been 24 additional tests

2A "qual i fying" pulmonary function study or arterial blood
gas study yields values which are equal to or |less than the
applicable table values, i.e., Appendices B and C of Part 718.
See 20 CF.R § 718.204(c)(1) and (c)(2). A "non-qualifying"
test produces results which exceed the requisite table val ues.
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submtted with the request for nodification. O these, seven
produced qualifying values. | note, however, that these were
taken during the mner’s nyriad hospitalizations, when he
suffered fromconditions such as pneunonia and |ung cancer.
The three nost recent studies, all taken within two nonths of
the mner’s death, failed to establish total disability.
Accordingly, | find that the claimnt has failed to prove
total disability pursuant to Section 718.204(c)(2).

A m ner shall be considered totally disabled under Sec-
tion 718.204(c)(3) where he suffers from pneunoconi osis and
has been shown by nedi cal evidence to be suffering from cor
pul monal e with right-sided congestive heart failure. There is
no such evidence in this case.

Where total disability cannot be established under
subparagraphs (c)(1), (c)(2) or (c)(3), Section 718.204(c)(4)
provides that total disability may nevertheless be found if a
physi ci an exerci sing reasoned nedi cal judgnment, based on
medi cal |y acceptable clinical and | aboratory diagnostic tech-
ni ques concludes that a mner's respiratory or pul nonary
condition prevents the mner fromengaging in his usual coal
m ne work or conparable and gai nful work.

In the prior decisions, the adm nistrative | aw judge
found that the m ner established total disability pursuant to
Section 718.204(c)(4). | agree with his reasoning and find no
m stake init. O the evidence submtted since that denial,
the sole opinion bearing on this issue cones from Dr. Koeni g.
He opined that the mner had a totally disabling respiratory
inpairnment. | place great weight on this opinion because it
is supported by the underlying objective data; it is well-
reasoned and docunented. Perry v. Director, OACP, 9 BLR 1-1
(1986). Dr. Koenig had a broad base fromwhich to draw his
concl usions, and he is an expert in the field of pul nonary
di sease. Scott v. Mason Coal Co., 14 BLR 1-38 (1990). Conse-
quently, | conclude that the clai mant has established total
disability pursuant to Section 718.204(c)(4).

The Seventh Circuit, which has appellate jurisdiction in
this case, holds that pneunpconi osis nmust be a “sinple con-
tributing cause” of the mner’s total disability. That is,
pneunoconi osi s nust be a necessary, but need not be a suffi-
cient, cause of the mner’'s total disability. Hawkins v.
Director, OACP, 907 F.2d 697, 707 (7'M Cir. 1990); Shelton v.
Director, OACP, 899 F.2d 690, 693 (7" Cir. 1990). Conse-
quently, if a mner’s pulnonary disability has nultiple
causes, he is not entitled to benefits “if he would have been
unable to work even had he never been exposed to coal dust.”
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Freeman v. United Coal Mning Co., 30 F.3d 834, 838 (7" Cir.
1994) .

In the nost recent denial, the admnistrative |aw judge
set forth that Drs. Cook and Tuteur, relying on the obstruc-
tive inpairment shown on spironetry, felt M. Hubbell’s respi-
ratory inmpairnment was caused entirely by cigarette snmoking and
not by conditions unrelated to coal dust exposure. On the
ot her hand, Drs. Lenyo and Conbs found the mner’s pneunoconi -
osis totally disabling, but I find that they failed to fully
explain their reasons for so finding. The prior adm nistra-
tive law judge credited the opinions of Drs. Cook and Tuteur
over those of Drs. Lenyo and Conbs, and thus concl uded that
M . Hubbell failed to establish that the claimnt’s coal dust
related inpairnment was totally disabling. The judge al so
concluded that the opinions failed to establish that M.
Hubbel | s m ning was a necessary condition of his disability.
| have carefully reviewed this nedical evidence and agree with
the prior judge's determ nations.

The newmy submtted evidence bearing on this issue cones
fromDrs. Tuteur and Koenig. Dr. Tuteur reaffirmed his prior
opi nion that M. Hubbell’s primary pul nonary process was
cigarette snmoke-induced chronic bronchitis associated with a
progressive ai rways obstruction, followed by a second pul no-
nary process of carcinoma of the lung. He also listed other
heal th probl ens, including cardi omyopathy and hypertension,
whi ch were not caused by coal m ne dust inhal ation.

Dr. Koenig stated that the m ner’s dust exposure was
sufficient to cause respiratory inmpairment in a susceptible
host and found no ot her occupational exposure which could
account for the inmpairment. He found a totally disabling
pul monary i npai rment due to chronic obstructive pul nonary
di sease, including chronic bronchitis and enphysemn, and felt
that cigarette snmoking may have contributed to the chronic
obstructive pul monary di sease and consequent disability. Dr.
Koeni g added that M. Hubbell’s coal dust exposure al one could
have caused or at least significantly contributed to his
chronic obstructive pul nonary di sease and resultant tota
disability.

| find Dr. Koenig' s opinion too obliquely stated to
support a finding in the mner’s favor. He averred that M.
Hubbel | s dust exposure was sufficient to cause respiratory
i mpai rment in a susceptible person but did not specify that
M. Hubbell was a susceptible host. While he ruled out other
occupati onal exposure as a cause of the mner’s disability, he
did not rule out cigarette snoking-induced conditions as
causes. In fact, he admtted that cigarette snoking my have
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contributed to the chronic obstructive pul nonary di sease and
consequent disability.

Dr. Koenig again averred, in equivocal terms, that M.
Hubbel | *s coal dust exposure alone could have caused or at

| east significantly contributed to his chronic obstructive

pul monary di sease and resultant total disability. This indef-
inite causal nexus fails to rise to the standard of a reasoned
medi cal opinion. See Justice v. Island Creek Coal Co., 11 BLR
1-91 (1988). Dr. Koenig also failed to address ot her causes
of the mner’s disability such as cardi omyopathy. Conse-
gquently, | do not place nuch weight on Dr. Koenig s opinion.

| conclude that the newly submitted evidence, when con-
sidered together with all the prior nedical evidence, fails to
establish that M. Hubbell’s coal dust-related inpairment was
totally disabling or that his coal m ne enploynent was a
necessary condition of his disability. Stated otherw se, the
evidence fails to prove that the m ner’s pneunpconi osis was a
contributing cause of his total disability. Thus, the nopst
recent claimof M. Hubbell, as well as Ms. Hubbell’ s request
for nmodification, nust be deni ed.

B. The Wdow s Claim

M's. Hubbell nust prove that pneunpconi osis caused the
m ner's death. Section 718.205(c) provides that with respect
to survivors' clainms filed after January 1, 1982, death wl|
be consi dered due to pneunoconiosis if any one of the foll ow
ing criteria are net:

(1) where conpetent nedical evidence establishes the
m ner's death was due to pneunobconi osis; or,

(2) where pneunopconi osis was a substantially contributing
cause or factor leading to the mner's death or where the
deat h was caused by conplications of pneunpconi osis; or,

(3) where the presunption set forth in Section 718.304 is
appl i cabl e.

Initially, | note that the presunption at Section 718. 304
is not applicable to this claimbecause there is no evidence
of conplicated pneunoconiosis. Therefore, death due to pneu-
nmoconi osis is not established by this method. 20 C.F. R 8§
718. 205 (c)(3).

Section 718.205(c)(2) presents a liberal standard for
proving "death due to pneunoconiosis."” Mreover, some of the
circuits which have considered that standard have accepted the
interpretation of the Director "that the words 'substantially
contributing cause or factor leading to the mner's death'
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. means anything that has 'an actual or real share in produc-
ing an effect' and that any condition which hastens death fits
this description.” Lukosevicz v. Director, OANCP, 888 F.2d
1001, 1004 (3d Cir. 1989); see also Shuff v. Cedar Coal Co.,
967 F.2d 977 (4th Cir. 1992); Peabody Coal Co. v. Director,
ONCP, 972 F.2d 178 (7th Cir. 1992).

The evidence inpacting upon this issue is the death
certificate and the opinions of Drs. Avena, Long, Tuteur, and
Koenig. The death certificate lists black lung, along with
bronchogeni ¢ carci noma, as the causes of death. Dr. Avena
listed black lung as a cause of death after M. Hubbell’s
final hospitalization. Dr. Long asserted that the mner’s
under | yi ng pneunoconi osi s woul d have been a contri buting
factor in his death, which was due to respiratory inpairnments.
Dr. Koenig averred that coal dust exposure could have signifi-
cantly contributed to and hastened the m ner’s death, which
was caused by respiratory arrest contributed to by severe
underlying chronic obstructive pul nonary di sease and the
effects of lung cancer. He believed that w thout the severe
chronic obstructive pul nonary di sease, the m ner would not
have died as quickly. To the contrary, Dr. Tuteur found that
death was due to nmetastatic carcinoma of the lung. He, of
course, did not diagnose pneunpconi 0Sis.

| place no particular weight on the death certificate
because there is no prior indication that Dr. Ri dge ever
treated M. Hubbell or was aware of his condition. Further-
more, his credentials are not of record.

| place great weight on Dr. Avena s opinion for the
reasons nentioned above. He treated M. Hubbell for the | ast
three years of his life, attending himduring numerous hospi -
talizations. He was extrenely famliar with the mner’s
medi cal condition. Schaaf, 574 F.2d at 157.

| place little weight on Dr. Long’ s opinion because it
cannot be gl eaned fromthe record which evidence she revi ewed
in reaching her conclusion. | do, however, find that it
supports Dr. Avena’'s concl usion

Dr. Koenig’s opinion is once again too equivocal to merit
much wei ght. He never specifically diagnosed pneunoconi osi s.
Al t hough he attributed death to respiratory arrest contributed
to by chronic obstructive pul nonary di sease and | ung cancer,
the cl osest he comes to linking the chronic obstructive pul no-
nary di sease to coal mne enploynment is to state that “coa
dust exposure could have significantly contributed to and
hastened” the mner’s death. Once again, | find his reliance
on the indefinite hel ping verbs, “could have,” fails to render
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his opinion well-reasoned. It is certainly not stated in
terms of reasoned nedical probability.

Dr. Tuteur opined that death was directly due to carci-
noma of the lung, the second primary pul nonary process from
whi ch M. Hubbell suffered. Dr. Tuteur did not address
whet her pneunopconi osis played any role in hastening the
m ner’s death, nost |ikely because he did not diagnose the
di sease. Vhile |I place great weight on Dr. Tuteur’s opinion
that |ung cancer was a cause of death, based on his thorough
review of the nedical evidence and his credentials, | also
find that his failure to consider the existence of pneunoconi -
osis, which I have found existed, detracts fromthe probity of
his conclusion. While other physicians addressed the contri -
bution of respiratory conditions other than the cancer to M.
Hubbel | *s death, Dr. Tuteur’s opinion is silent on the matter.

Consequently, | am persuaded by the opinion of Dr. Avena,
as bol stered by the findings of Drs. Long and Ri dge, that
pneunoconi osis at | east hastened M. Hubbell’'s death. This
opinion is further supported by the mner’s 43 years of coal
m ne enpl oynment whi ch exposed himto significant coal dust,
and his docunented respiratory disability. Therefore, | find
Ms. Hubbell is entitled to survivor’'s benefits.

Date of Entitl ement

The onset date for the paynent of black |ung benefits in
the case of a survivor’s claimis the nonth of the mner’s
death. 20 C.F.R 8§ 725.503(c). Because M. Hubbell died in
Decenber 1996, Ms. Hubbell’s benefits will comence as of
Decenber 1, 1996.

Attorney's Fee

Forty-five days are allowed to Ms. Hubbell’s counsel for
t he subm ssion of an application for an attorney's fee. The
application shall be prepared in strict accordance with 20
C.F.R 88 725.365 and 725.366. The application nmust be served
on all parties, including the clainmnt, and proof of service
must be filed with the application. The parties are all owed
thirty days followi ng service of the application to file
obj ections to the application for an attorney's fee. 1In the
event this decision is appeal ed, claimnt's counsel can el ect
to withhold the filing of his fee petition pending the appeal.

ORDER

| T 1S HEREBY ORDERED t hat the claimof Ray Hubbell for
benefits under the Act is deni ed. However, because |va



-23-

Hubbel | has been found entitled to benefits, the enployer,
Peabody Coal Conpany, |IS HEREBY ORDERED

1. to pay to Ms. Hubbell, all benefits, to which she is
entitled under the Act, comrenci ng Decenber 1, 1996;

2. to pay to the Secretary of |abor, reinbursenent for
any paynent the Secretary has made to the claimant under the
Act and to reduce such anounts, as appropriate, fromthe
amounts the enployer is ordered to pay under paragraph 1
above; and,

3. to pay to the Secretary of Labor, or to the claimnt,
as appropriate, interest conputed in accordance with the
provi sions of the Act or regul ations.

DONALD W MOSSER
Adm ni strative Law Judge

NOTI CE OF APPEAL RIGHTS. Pursuant to 20 C.F.R § 725.481, any
party dissatisfied with this Decision and Order may appeal it
to the Benefits Review Board within 30 days fromthe date of
this decision, by filing a notice of appeal with the Benefits
Revi ew Board, 800 K Street, NW Suite 500, Washington, D.C
20001-8001. A copy of a notice of appeal nust also be served
on Donald S. Shire, Esquire, Associate Solicitor for Black
Lung Benefits. His address is Frances Perkins Buil ding, Room
N- 2605, 200 Constitution Avenue, NW Washington, D.C. 20210.




